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TO: Attached Counsel List 

Re: United States v. City of Albion. Michigan.' et al-, Civil 
No- 1:97CV1037 (W.D. Mich.) - Draft Joint Status Report. 

Dear Counsel: 

Attached is a draft Joint Status Report reflecting our 
discussions by telephone yesterday. Please review and comment and 
provide any additional material, including the respective parties' 
Statement of the Case language, before COB, Monday, June 15, 1998. I 
will fax the revised penultimate version to you for your final 
approval by COB, Monday, June 15, 1998. Also, as I read the Court's 
Order, the Joint Status Report must be approved and signed by all 
counsel and filed with the Clerk of Court by Friday, June 19, 1998. 

With respect to signing and filing the Joint Status Report, I 
suggest that I send the final approved version to Mike Caldwell for 
signature by overnight mail, who in turn would sign it and send the 
document to either Melvin Moseley or Charles Denton in Grand Rapids, 
and request that either of the latter two counsel, after signing, 
deliver the document to the other, and then to the Clerk's office for 
filing by June 19/ 1998. Please let me know if this arrangement is 
satisfactory. 

I,look forward to receiving your comments and additional material 
for the Joint Status Report. I can be reached by telephone at 
(202)616-6552 and by fax at (202)616-6584. Thank you for your 
cooperation and assistance. If there are any questions, please do not 
hesitate to call. 

rancis J, Bir:^ 
rial Attorney 

Environment and Natural Resources 
Division 
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Counsel for U.S, Envirorunental Protection Agency: 

Kathleen Schnieders 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA - Region 5 ' 
77 West Jackson Boulevard 
Chicago, Illinois 60604 
(312)353-8912 
Fax: (312)886-0747 

Counsel for the City of Albion, Michigan; 

Charles M. Denton 
Mark M, Davis 
Varnum, Riddering, Schmidt & Howlett, L.L.P. 
Bridgewater Place 
P.O. Box 352 
Grand Rapids, Michigan 49501-0352 
(616)336-6538 
Fax: (616)336-7000 

Counsel for Cooper Industries, Inc & Corning, Inc, 

Melvin G. Moseley, Jr. 
Warner, Norcross & Judd L.L.P. 
900 Old Kent Building 
111 Lyon Street, N.W. 
Grand Rapids, Michigan 4 9503 
(616)752-2129 
Fax: (616)752-2500 

Cotmsel for Decker Manufacturing Corp: 

Michael L. Caldwell 
Fink Zausmer, P.C. 
31700 Middlebelt Road, Suite 150 
Farmington Hills, Michigan 48334 
(248)851-4111 
Fax: (248)851-0100 
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IN THE UNITED STATES DISTRICT COURT 
FOR THB WESTERN DISTRICT OP MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 
Plaintiff, 

v. 

CITY OP ALBION, MICHIGAN, 
Defendant/Third-Party 
Plaintiff, 

Case No. ls97-CV-1037 

Hon.. David W. McKeague 

Mag. J. Joseph G. Scoville 

V. 

COOPER INDUSTRIES, INC. and 
CORNING, INCORPORATED, 

Third-Party Defendants, 
Counterclaimants and 
Third-Party Plaintiffs, 

DECKER MANUFACTURING 
CORPORATION, 

Third-Party Defendant, 
Counterclaimant 
and Crossclaimant. 

JQINT STATUS REPORT 

A Rule 16 Scheduling Conference is scheduled for Wednesday, 

June 24, 1998 - 11:00 a.m. Appearing for the parties as counsel 

will be: 

Counsel for United Statea of America: 

Francis J. Biros 
Trial Attorney 
Environmental Enforcement Section 
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Environment and Natural Resources Divisicn 
United States Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044-7611 
(202) 616-6552 

W. Francesca Ferguson 
Assistant United States Attorney 
Western District of Michigan 
333 Ionia Avenue, N.W, 
Suite 501 
Grand Rapids, Michigan 49503 
(616) 456-2404 

Counsel for the U.S. Environmental Protection Agency; 

Kathleen K, Schnieders 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
Region 5 
77 West Jackson Boulevard 
Chicago, Illinois 60604 
(312) 353-8912 

Counsel for the City of Albion, Michigan: 

Charles M. Denton (P33269) 
Mark M, Davis (P42529) 
Varnum, Riddering, Schmidt & Howlett, L.L.P. 
Bridgewater Place 
P.O. Box 352 
Grand Rapids, Michigan 49501-0352 
(616)336-6538 

Counsel for Cooper Industries, Inc. and Corning, Tne. 

Eugene E. Smary (P26811) . 
Melvin G. Moseley, Jr. (P44297) 
Daniel K. DeWitt (P517S5) 
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Warner, Norcross & Judd L.L.P. 
900 Old Kent Building 
111 Lyon Street, N.W. 
Grand Rapids, Michigan 4 9503 
(616)752-2129 
Counsel for Decker Manufacturing Corp.: 

Alan D. Wasserman (P39509) 
Michael L. Caldwell (P40554) 
Fink Zausmer, P.C 
31700 Middlebelt Road, Suite 150 • 
Farmington Hills, Michigan 48334 
(248)851-4111 

Philip M. Moilanen (P17874) 
Eullen, Moilanen, Klaasen & Swan, P.C-
4 02 South Brown Street 
Jackson, Michigan 49.203-1426 
(517)738-3500 

Counsel for the parties conferred by telephone on June 9, 

1998 pursuant to the Court's order and Fed. R. Civ. P. 26(f), to 

discuss the nature and basis of the parties' claims and defenses, 

the possibilities for a prompt settlement or resolution of the 

case,' the formulation of a discovery plan, and the herein-

discussed topics. 

The parties propose that the litigation be phased in the 

interests of facilitating the Court's case management and 

conserving the parties' and the Court's time and resources. 

Phase I of the litigation encompasses liability issues of 

Defendant City of Albion ("Albion") and Third-Party Defendants, 
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Cooper Industries, Inc. ("Cooper"), Corning, Inc. ("Corning") and 

Decker Manufacturing Corp. ("Decker") . Phase II encompasses 

issues relating to response costs, damages, penalties and 

allocation of contribution among Defendant and Third-Partyi A 

Defendants. This Joint Status Report's proposed scheduling is 

based on this phased litigation approach. The parties request 

that the Court convene a Rule 16 Scheduling Conference upon 

adjudication of the liability issues in Phase I to address 

refinements to the Case Management Order necessary to address 

Phase II. 

1. JuyisdictJ.C>n = 

The United States alleges that the basis for the Court's 

jurisdiction is 28 U.S.C. §§ 1311, 1345 and 1355 and Sections 

107(a), 105 (a) and 113(b) of the Comprehensive Environmental 

response. Compensation and Liability Act, as amended ("CERCLA"),. 

42 U.S.C, §§ 9607(a), 9606(a) and 9613(b). Defendant Albion, in 

its answer, has neither admitted nor denied that the court has 

jurisdiction under these statutes, and further, reserves its 

objections to the Court's jurisdiction based upon the doctrine of 

sovereign immunity under the ll"̂"̂  Amendment. 

.ẑ lbion, in its Third-Party Complaint against Cooper and 
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Corning, alleges that the basis for the Court's jurisdiction is 

28 U.S.C. 5§ 1331, 1337 and 1367 and Section 113(b) of CERCLA, 42 

U.S.C. g 9613(b), and the doctrines of pendent and ancillary 

jurisdiction. Cooper and Corning do not object to Albion's 

jurisdictional assertions. Moreover, in their Countex-claim 

against Albion, as well as their Third-Party Complaint against 

Decker, Cooper and Corning also allege that the basis for the 

Court's jurisdiction over their Counterclaim is 28 U.S.C. §§ 1331 

and 1367 and Section 113(b) of CERCLA, 42 U.S.C. § 9613(b), and 

the doctrines of pendent and ancillary jurisdiction. In its 

Counterclaim against Cooper and Ccrning, and in its Crossclaim 

against Albion, Decker also alleges that the basis for the 

Court's jurisdiction is 28 U.S.C. §§ 1331 and 1367 and Section 

113(b) of CERCLA, 42 U.S.C. § 9613(b), and the doctrines of 

pendent and ancillary jurisdiction. Albion raised ll'̂'"- Amendment ' 

sovereign immunity objections to Decker's Crossclaim. 

2. Jury or Non-Jury: ' \ 

Albion has filed a Jury Demand pursuant to Fed. R. Civ. P. 

38 on all causes of action so triable as of right, and as to any 

caue'es not so triable as of right, Albion requests that an 

advisory jury be impaneled by the Court pursuant to Fed. R. Civ. 
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P. 38(c). The United States opposes Albion's Jury Demand and 

advisory jury request, and requests trial by the Court on all 

issues of law and fact affecting the United States' claims. 

Decker also has demanded a trial by jury in connection with 

claims asserted against Decker hy Cooper and Corning in their 

Third-Party Complaint. 

3- Judicial Availabl].,j.ty: 

The parties do not agree to have their case tried by a 

Magistrate Judge if the case proceeds to trial. 

4. Geoaraohic Trans£ej:: 

The parties agree that a transfer for geographic convenience 

is not warranted in this case. 

5. Statement of the Ca^e= 

The United States filed this action against Albion pursuant 

to Sections 106(b), 107(a), and 113(g)(2) of CERCLA, 42 U.S.C. 

§§ 9606(b), 9607(a), and 9613(g)(2). In its first claim for 

relief, the United States seeks, under Section 107(a) of CERCLA, 

recovery of unreimbursed past costs incurred in connection with 

response actions by the U.S. EPA at the Albion-Sheridan Township 

Landfill Superfund Site located at 29975 East Erie Road in 

Sheridan Township, Calhoun County, Michigan (the '̂Site") and 
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other response costs at tha Site. The United States alleges that 

Albion is liable under Section 107(a)(2) as the operator of the 

Site at the time of disposal of the hazardous substances. The-

United States also seeks a declaratory judgment under 42 U.S.C. 

§ 9613'(g) (2) , against the Albion for future response costs to be 

incurred by U.S. EPA in connection with the Site. 

In its second claim for relief, the United States seeks 

civil penalties under Section 106(b) for violation of a 

Unilateral Administrative Order, Docket No. V-W-96-C-316, issued 

on October 11, 1995 by U.S. EPA under Section 106(a) to four 

potentially responsible parties (̂ 'PRPs"), Including Albion, to 

conduct response actions at the Site. This claim is asserted 

against Albion for its alleged refusal to comply with the 

Unilateral Administrative Order. 

Albion . . . 

Cooper and Corning . . . 

Decker . . . 

6. Pendent State Claims: 

The Third-Party actions in this case include claims for 

recovery of past and future response costs and contribution, 

raised under the Michigan Natural Resources and Environmental 
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Protection Act ("NREPA"), M.C.L. §S 324.20101 eiL seq, . Michigan 

Contribution Between Joint Tortfeasors Act, M.C.L. §§ 600.2925(a) 

^ seq.. and common law principles of contribution. 

7. Joinder of Parties and Amendment o^ Pleading^-. 

The parties expect to file all motions for joinder of 

parties to thia action, if any, and to file all motions to amend 

the pleadings, if any, by August 24, 1998, sixty (60) days 

following the Rule 16 Scheduling Conference. 

8. Disclosures and Exchanges: 

(i) The parties have initiated discovery in this case and 

have advanced beyond the desirability for the initial disclosures 

delineated in Fed. R. Civ. P. 26(a)(1). Thus, the parties 

believe that disclosures pursuant to Rule 26(a)(1), and 

associated schedules for such disclosures, are unnecessary. 

(ii) The United States expects to excha.nge the names of 

known fact witnesses by October 24, 1998, and expert witnesses by 

November 24, 1998, 120 days and 150 daya respectively, after the 

Court's scheduling conference of June 24, 1998. Albion expects 

to exchange the names of known fact witnesses by November 24, 

1998, and December 24, 1998, 150 days and 180 days respectively, 

after the Court's scheduling conference of June 24, 1998. The 
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remaining parties expect to exchange the names of their known 

fact witnesses by December 24, 1998, and expert witnesses by 

January 24, 199lf', 180 days and 210 days respectively, after the 

Court's scheduling conference of June 24, 1998. 

(iii) The parties agree that it would be advisable to 

exchange expert witness reports pursuant to Fed, R. Civ. P. 

26(a) (2), and propose to exchange expert witness reports thirty 

(30) days after the date of the disclosure of expert witnesses by 

each party according to the schedule in the preceding paragraph. 

(iv) Tha parties have initiated discovery in the case and 

are making available documents pursuant to document production 

requests at this time. Therefore, a achedule for making 

available documents without the need for a formal request for 

production is unnecessary. 

9. Discovery-. 

The parties believe, at this time, that Phase I liability 

discovery proceedings can be completed by March 24, 1998, 270 

days following the Rule 16 Scheduling Conference. The parties 

recognize that there may be some overlap of discovery in Phase I 

with Phase II, particularly relating to allocation issues, but 

agree to avoid duplication of discovery between the phases. The 
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parties anticipate needing at least the number of depositions and 

interrogatories set forth in the court's Differentiated Case 

Management Plan for complex litigation, but reserve the right to 

seek the approval of the court to amend any discovery 

limitations, if determined by the parties to be necessary due to 

complexity of the case. The parties do not anticipate time 

limits on depositions or limitations on scope of discovery 

pending resolution of dispositive motions at this time. 

The parties' discovery during Phase I shall be conducted' to 

elucidate facts and information related to respective claims of 

liability of the Defendant and Third-Party Defendants at the Site 

pursuant to CERCLA, NREPA and other pendent state claims. 

10. t^Qtions: 

The parties anticipate filing motions for full or partial 

summary judgment on phase I issues. Defendant's and Third-

Parties' alleged liability for response costs under CERCLA, NREPA 

and pendent state claims, by May 24, I99ls, sixty (60) days 

following the discovery cut-off date. 

Non-difipoaiî lLvf, motions. The parties acknowledge that it is 

the policy of this court to prohibit the consideration of non-

dispositive motions unless accompanied by a certification that 

10 



„..^u.»o ntu 17:27 FAX 202 616 6584 leiun 

DRAFT 6/10/98 

the moving party has made a reasonable and good faith effort to 

reach agreement with opposing counsel on the matters set forth in 

the motion. 

11. Alternative Dispute Resolut^ion: 

The parties do not recommend that this case be submitted to 

alternative dispute resolution at this time, but reserve the 

right to reconsider use of alternative dispute resolution, as to 

certain issues, at a later time. However, the parties agree that 

an early informal settlement conference supervised by Magistrate 

Judge Joseph G. Scoville and scheduled within sixty (60) days 

following the June 24, 1998 scheduling conference, may be 

desirable. 

12. Length of Trial: 

The parties agree that the length of trial be determined by 

the Court, with recommendations from the parties, at the Rule 16 

scheduling conference following determination by the Court of 

summary judgment motions as to liability in Phase I of this 

action. 

13 . Pro . spec ts of Se t t lp .ment : 

The United States and Albioa conducted pre-filing settlement 

negotiations during July - December 1997 without success. Pre-

11 
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filing settlement negotiations between the United States and 

Decker resulted in the Consent Decree lodged with the Court on 

May 14, 1998, that is currently in a public comment period 

pursuant to terms of the Consent Decree and Department of Justice 

policy at 28 U.S.C. § 50.7. [5e^ 63 Fed. Reg. 29752 (June 1, 

1998)] . 

14. T.rack AagJonment; 

The parties recommend that this matter be assigned to the 

Complex Litigation Track, identified as Track #IV, in the court's 

Differentiated Case Management Plan. 

Respectfully submitted, 

Lois J. Schiffer 
Assistant Attorney general 
Environme.nt and Natural Resources 

Division 
United Statea Department of Justice 

W. Francesca Ferguson 
Assistant United States Attorney 
Western District of Michigan 
333 Ionia Avenue, N.W. 
Suite 501 
Grand Rapids, Michigan 49503 
(616) 456-2404 

Francis J, Biros 
Trial Attorney 
Environmental Enforcement Section 
Environment and Natural Resources 

Division 

12 
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United States Department of Justice 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 2 0 044 
(202) 615-6552 

OF COUNSEL: 

Kathleen K. Schnieders 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region V 
77 West Jackson Boulevard 
Chicago, Illinois 60604 
(312) 353-8912 

By: 

By: 

Attorney for the United States 

Charles M. Denton (P33269) 
Mark M. Davis (P43529) 
Varnum, Riddering, Schmidt & 

Howlett, L.L.P. 
Bridgewater Place 
P.O. Box 3 52 
Grand Rapids, Michigan 49501-0352 
(61G)336-6538 

Attorney for the City of Albion 

Eugene E. Smary (P26811) 
Melvin G. Moseley, Jr. (F442 97) 
Daniel K. DeWitt (P51765) 
Warner, Norcross 5: Judd LiL.P. 
9 00 Old Kent Building 
111 Lyon Street, N.W. 
Grand Rapids, Michigan 49503 
(616)752-2129 

By: 

13 
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By: 

Attorney for Cooper Industries, 
Inc. and Corning, Inc. 

Alan D. Wasserman (P39509) 
Michael L, Caldwell (P40554} 
Fink Zausmer, P.C, 
31700 Middlebelt Road, Suite 150 
Farmington Hills, Michigan 4 8334 
(248)851-4111 

Philip M, Moilanen (P17a74) 
Bullen, Moilanen, Klaasen £ Swan, 

P.C. 
402 South Brown Street 
Jackson. Michigan 4 9203-1426 
(517)783-3500 

Attorney for Decker Manufacturing 
Corp. 

14 
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UNITED STATES DEPARTMENT OF JUSTICE 
ENVIRONMENT AND NATURAL RESOURCES DIVISION 

P.O. BOX 7611, BEN FRANKLIN STATION 
WASHINGTON, D.C. 20044 

TELECOPY MACHINE NUMBER (202) 616-6584 
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TO/Fa?f; Mumbeig; 

Kathleen K. Schniedersc?^ 
(312)886-0747 

Charles H. Denton 
Mark M, Davis 
(6X6)336-7000 

Melvin G. Moseley, Jr. 
{616)752-2500 

Michael L. Caldwell 
(248)851-0100 

FROM: Frank Biros (202) 616-6552 
Environmental Enforcement Section 

DATE: June 10, 19S8 

NUMBER OF PAGES (not including cover sheet): 16 

IptPORTANT/CONFIDENTIALITY: The contents of this facsimile transmission, 
including this cover page, are intended only for dissemination and use 
by the individuals or entity to whom it is addressed. This facsimile 
communication contains information from the U.S. Department of Justice 
that may be privileged, confidential or otherwise exempt from 
disclosure under applicable law. If, as the reader of this message, 
you are not such an intended recipient (or are not the intended 
recipient's employee or agent who is responsible for delivering this •' 
facsimile transmission), you are hereby notified that any 
dissemination, distribution or copying if thia communication is not 
authorized. If you received this communication in error, please notify 
the sender immediately at the telephone-nuirber listed above. 
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